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SB1137 - “Intersectionality”

Expands FEHA's discrimination definition to include “intersectionality.”

FEHA already prohibits discrimination targeting a protected characteristic (race,
gender, sex, religion, or disability).

In defending those prior claims, we would demonstrate how other employees of a
similar (single) protected characteristic aren’t discriminated against.

With “intersectionality,” we must now find examples of similar characteristic
combinations, which limit our potential examples.

A court must ultimately determine whether there was discrimination based on the
combination of characteristics.
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SB1137 - Definition of “Race”

* Amends the Fair Employment and Housing Act to expand the
definition of “race” to include discrimination claims from solely
“traits associated with race.”

* This allows a person who is not a racial minority to bring
discrimination claims based on “traits” of race.

* An example is hair braids - The legislature specifically noted that
braids are associated with African Americans, thus a white
employee with braids may now bring a racial discrimination claim.
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SB1100 - Driver’s License

* Unless driving is a core job function, this update prohibits
employers from mentioning the need for a driver’s
license in a job posting and not allow asking about a
driver’s license in a job application.
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AB2499 Victim Leave

* Expands leave protections to include crime victims. Employees
who are “victims of crime or abuse” may take leave protected
from retaliation.

This includes being a victim of domestic violence, sexual assault,
stalking or any conduct involving bodily injury, death, brandishing
of a deadly weapon or a perceived threat of physical injury,
regardless of whether anyone was actually arrested for the crime.
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Reporting Employment Claims

When to report a claim to SDRMA - What is an employment
practice claim?

* Legal actions (CA Civil Rights Division complaints or lawsuits) brought by
employees against their employer, alleging violations of employment law
or policies.

« California Civil Rights Division first hears employee complaints and will
typically issue a “Right to Sue” letter, allowing an employee to file a
lawsuit. However, CA Civil Rights Division can also award money
damages in extreme cases.

* Employment practice claims are claims for money damages.
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Human Resource Complaints vs Employment Practice Claims

While both deal with workplace issues, employees making non-
monetary damage claims (not involving CA Civil Rights Division
complaints) can be dealt with internally by the Human Resources
Department as a complaint, which would undergo HR protocols
for investigation and handling.

* Itis not necessary to report HR complaints as employment
practice claims.
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Member Best Practices

After an employee reports an employment practice claim, members have
a duty to promptly investigate, take appropriate action, and report the
claim to SDRMA.
* Following investigation, Human Resources should take immediate
appropriate action, which may include corrective measures,
further disciplinary action, or other remedies.

* Secure documentation on all aspects of the investigation and any
actions taken, which are critical in litigation defense.
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Member Best Practices

* Preservation of evidence is critical and particularly important with
emails and email accounts. Emails related to the matter should be
preserved. It is important to not delete the employee/claimant
email account(s).

* Cooperate with the SDRMA Claims Department and our defense
attorney retained to defend your organization, which may include
defense attorney requests to facilitate initial witness (employee)
interviews.
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Defense of the Employment Claim

* On receipt of a new employment practice claim, SDRMA'’s Liability Claims
Department opens a new employment claim file and reviews allegations
made by claimant/plaintiff to verify how program coverage applies.

* With coverage verified, SDRMA retains defense counsel from our panel
list of attorneys specializing in employment practice litigation defense.
SDRMA will introduce defense counsel to the member.

* Defense counsel will ask the member for claim information and
documentation to begin a review of facts to plan defense with SDRMA.
With defense assigned, documents can now be sent to both defense and
SDRMA, capitalizing on attorney-client confidentiality.
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Defense of the Employment Claim

*  We ask for the utmost cooperation with defense counsel in providing
requested documentation and organizing initial witness/employee
interviews for defense investigation.

« Defense counsel will provide periodic reports to both SODRMA and our
member, which include litigation status and potential exposure issues.
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Strategy / Planning to Drive the Best Results

* SDRMA works with both defense counsel and our members to review
investigation and discovery facts to determine potential exposure and a best
course of action.

Although settlements are funded by the pool (SDRMA), we realize our member’s
name is associated with a settlement, which is why collaboration is important.

« If the case reveals strong elements of potential liability exposure, we will try to
prepare the case for early mediation. Sometimes continued discovery results in
revealing additional exposure.

If liability appears favorable, defense will prepare the case to file a Motion for
Summary Judgement and/or we will continue preparation for trial.
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Thank you!

We thank you for participating and we welcome any feedback!
Please reach out with questions or concerns:

Roberto Lozano

Liability Claims Manager
rlozano@sdrma.org
Office: 916.231.4116
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