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The goal of this presentation

is to provide current and newly

elected or appointed Board members a working
understanding of the role of an elected official in the
day-to-day governance of District operations and
liability related to such operations.
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California Government Code

§ 61002

(b) "Board of directors" means the board of directors of a district that establishes policies
for the operation of the district.

(d) "District" means a community services district created pursuant to this division or any of
its statutory predecessors.

(i) “President” or “chair” means the presiding officer of the board of directors.
§61003

(a) This division provides the authority for the organization and powers of community
services districts.

California Government Code

§61040

(a) A legislative body of five members known as the board of directors shall govern each
district. The board of directors shall establish policies for the operation of the district. The
board of directors shall provide for the implementation of those policies which is the
responsibility of the district's general manager.

(e) A member of the board of directors shall not be the general manager, the district
treasurer, or any other compensated employee of the district, except for volunteer
firefighters as provided by Section 53227.

California Government Code

§61043

(b) The officers of a board of directors are a president and a vice president. The president
shall preside over meetings of the board of directors and the vice president shall serve in
the president’s absence or inability to serve.

(c) A board of directors may create additional offices and elect members to those offices,
provided that no member of a board of directors shall hold more than one office.
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California Government Code

§61044

A board of directors shall hold a regular meeting at least once every three months. Meetings
of the board of directors are subject to the Ralph M. Brown Act, Chapter 9 (commencing
with Section 54950) of Part 1 of Division 2 of Title 5.

California Government Code

§61045

(a) A majority of the total membership of the board of directors shall constitute a quorum
for the transaction of business.

(b) The board of directors shall act only by ordinance, resolution, or motion.
(c) Except as otherwise specifically provided by law, a majority vote of the total
membership of the board of directors is required for the board of directors to take action.

(d) The minutes of the board of directors shall record the aye and no votes taken by the
members of the board of directors for the passage of all ordinances, resolutions, or motions.

California Government Code

§61045

(e) The board of directors shall keep a record of all its actions, including financial
transactions.

(f) The board of directors shall adopt rules or bylaws for its proceedings.

(g) The board of directors shall adopt policies for the operation of the district, including, but
not limited to, administrative policies, fiscal policies, personnel policies, and the purchasing
policies required by this division.
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California Government Code

§61047
(e) For the purposes of this section, a "day of service" means any of the following:

(2) Representation of the district at a public event, provided that the board of directors

has previously app d the ber's repr ion at a board of directors' meeting
and that the member delivers a written or oral report to the board of directors regarding
the member's representation at the next board of directors' meeting following the public
event.

(5) Participation in a training program on a topic that is directly related to the district,
provided that the board of directors has previously approved the member's participation
at a board of directors' meeting, and that the member delivers a written or oral report to
the board of directors regarding the member's participation at the next board of
directors' meeting following the training program.

10

California Government Code

§61048
A board of directors may appoint one or more advisory committees to advise the board of
directors about the district's finances, policies, programs, or operations.

§ 61050

(a) The board of directors shall appoint a general manager.
(d) The general manager and the district treasurer, if any, shall serve at the pleasure of the
board of directors.

§ 61002

(f) "General Manager" means the highest level management appointee who is directly
responsible to the board of directors for the implementation of the policies established by
the board of directors.
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California Government Code

§61051
The general manager shall be responsible for all of the following:

(a) The implementation of the policies established by the board of directors for the
operation of the district.

(b) The appointment, supervision, discipline, and dismissal of the district's employees,
consistent with the employee relations system established by the board of directors.

(c) The supervision of the district's facilities and services.

(d) The supervision of the district's finances.
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California Government Code

Hypothetical — General Manager Contact

Debbie Downer has been employed by Sunnyside for ten

years. While initially employed without a written contract,
Downer now has a written employment contract that states

she is “terminable for cause.” The contract further states if she I
is to be terminated, she is first entitled to a Skelly hearing <
before an appointed hearing officer.

Questions:
The Board chair make a motion to terminate Downer because she serves at the Board’s
pleasure under the Government Code. Is this legally correct?

The Board chair plans to terminate Downer and then provide her a Skelly hearing. Is this
the correct legal process to follow? If not, what is the correct process?
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California Government Code
Establishing Liability

§815

Except as otherwise provided by statute:

(a) A public entity is not liable for an injury, whether such injury arises out of an act or
omission of the public entity or a public employee or any other person.

(b) The liability of a public entity established by this part (commencing with Section 814) is
subject to any immunity of the public entity provided by statute, including this part, and is
subject to any defenses that would be available to the public entity if it were a private
person.
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California Government Code
Establishing Liability

§815.2
A public entity is liable for injury caused by an employee. However, the entity is not liable if
the employee is immune.

§815.3

If the trier of fact determines that the act or omission arose from and was directly related to
the elected official's performance of his or her official duties, the public entity shall be liable
for the judgment as provided by law. However, acts or omissions constituting sexual
harassment shall not be deemed to arise from, and to directly relate to, the elected

official's official duties.
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California Government Code
Establishing Liability

§815.3

(a) Notwithstanding any other provision of this part, unless the elected official and the
public entity are named as codefendants in the same action, a public entity is not liable to a
plaintiff under this part for any act or omission of an elected official employed by or
otherwise representing that public entity, which act or omission ¢ i an i
tort, including, but not limited to, harassment, sexual battery, and intentional infliction of
I distress. For purp of this section, harassment in violation of state or federal
law constitutes an intentional tort, to the extent permitted by federal law. This section
shall not apply to defamation.
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California Government Code
Establishing Liability

§815.3

(c) If the trier of fact determines that the elected official’s act or omission did not arise from
and was not directly related to the elected official’s performance of his or her official duties,
upon a final judgment, including any appeal, the plaintiff shall first seek recovery of the
Jjudgment against the assets of the elected official. If the court determines that the elected
official’s assets are insufficient to satisfy the total judgment, including plaintiff’s costs as
provided by law, the court shall determine the amount of the deficiency and the plaintiff
may seek to collect that remainder of the judgment from the public entity. The public entity
may pay that deficiency if the public entity is otherwise authorized by law to pay that
judgment.

17

California Government Code
Establishing Liability

§815.3

(f) It is the intent of the Legislature that elected officials assume full fiscal responsibility for
their conduct which constitutes an intentional tort not directly related to their official duties
committed for which the public entity they represent may also be liable, while maintaining
fair compensation for those persons injured by such conduct.

18
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California Government Code
Establishing Liability

§820.9

Statutory Immunity

Members of city councils, mayors, members of boards of supervisors, members of school
boards, members of governing boards of other local public entities, members of locally
appointed boards and commissions, and members of locally appointed or elected advisory
bodies are not vicariously liable for injuries caused by the act or omission of the public
entity or advisory body.

Nothing in this section exonerates an official from liability for injury caused by that
individual's own wrongful conduct.
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California Government Code
Establishing Liability

As a Board Member, you can by liable for your own wrongful conduct. However, the good
news is that in many circumstances you are immune from liability. And, even if you are
potentially liable, generally the public entity is responsible for paying the damages owed as
a result of any settlement or judgment (as long as the act giving rise to liability was within
the scope of your duties.)

* §825 - Generally speaking, as long as the employee cooperates in good faith, the public
entity is required to pay any judgment or settlement against the employee if the act
causing the injury arose out of the scope of the employee’s employment with the public
entity.

« Does your District have a policy or agreement stating Board Members will be indemnified
for liability based on acts within the scope of their duties?
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California Government Code
Establishing Liability

§818 — Public entity not liable for punitive damages.

* Public employee can be liable for punitive damages

* In certain circumstances, the public entity can pay punitive damages awarded against
employee. (See § 825(h))

§818.2/821 — Public entity/employee not liable for injury caused by adopting or failing to

adopt an enactment or by failing to enforce the law.

§818.4/821.1 - Public entity/employee not liable for injury caused by issuance, denial,

suspension or revocation, or by failing to issue, deny, suspend or revoke, any permit, license,

certificate, order or similar authorization.

21
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California Government Code
Establishing Liability

§818.6/821.4 — Public entity/employee not liable for injury caused by its failure to make an
inspection, or making an inadequate inspection, of property. (Does not apply to property of
the entity.)

§818.8/822.2 — Public entity not liable for injury caused by misrepresentation by an
employee whether such was negligent or intentional. Same immunity applies to the
employee, except the immunity is lost if it is proven the person is guilty of actual fraud,
corruption or actual malice.

§820 — A public employee is immune from liability for an injury caused by the employee’s
act or omission if that act or omission was based on the employee’s discretionary act, even
if such discretion was abused.
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California Government Code

Hypothetical — Statutory Immunity (820.9)
Sunnyside’s police department is a rogue
organization, led by a Police Chief Pete Pistol who is
accused of sexual harassment of a female captain,
Sally Salacious. The captain’s sexual harassment
claim is investigated by the District’s police
commission. During a commission meeting, in open
session, Herb Hyperbole states in closed session
“Our Chief is a serial harasser who will bring the
department down with him.” That statement is
then reported by Lily Looselips, another
commission member, to the media.

23

California Government Code

Hypothetical — Statutory Immunity (820.9)

Questions:

Is Herb Hyperbole immune from a defamation lawsuit for making his comment during the
commission meeting?

Is Lily Looselips immune from defamation for repeating the statement made by Herb
Hyperbole?

24
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Public Records Act

The California Supreme Court has finally decided a question that has, for years, vexed
courts, public officials, the media and citizen watchdogs: Are electronic communications —
emails, voicemails and texts — on private devices or servers subject to disclosure under the
state’s 48-year-old Public Records Act? In a ruling that arose from litigation involving a
citizen watchdog and the City of San Jose, the Court held today that such communications
may be subject to disclosure under the Act. The Court rejected the City and other allied
governmental entities and associations’ position that such communications should not be
subject to disclosure by a public agency since they are not in the public agency’s possession.

25

Public Records Act

In a unanimous opinion, the Court announced that it would not permit public officials to
conduct the public’s business on private devices and place those communications beyond
the PRA's reach. The Court referred — several times — to a constitutional mandate to
broadly interpret the PRA in favor of public access. However, the Court acknowledged that
the Act was dated, and that this case “concerns how laws, originally designed to cover paper
documents, apply to evolving methods of electronic communication. It requires recognition
that, in today’s environment, not all employment-related activity occurs during a
conventional workday, or in an employer-maintained workplace.” The Court went on to
assert that what it was deciding was a “narrow question” — namely, whether writings
concerning the conduct of public business are beyond the reach of the PRA merely because
they were sent or received using a nongovernment account. The Court’s answer was no,
they are not.

26

In enacting this chapter, the Legislature finds and declares that the public commissions,
boards and councils and the other public agencies in this State exist to aid in the conduct of
the people's business. It is the intent of the law that their actions be taken openly and that
their deliberations be conducted openly.

A member of the public shall not be required, as a condition to attendance at a meeting of a
legislative body of a local agency, to register his or her name, to provide other information,
to complete a questionnaire, or otherwise to fulfill any condition precedent to his or her
attendance.

27
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Brown Act

(b)(1) A majority of the members of a legislative body shall not, outside a meeting
authorized by this chapter, use a series of communications of any kind, directly or through
intermediaries, to discuss, deliberate, or take action on any item of business that is within
the subject matter jurisdiction of the legislative body.

(2) Paragraph (1) shall not be construed as preventing an employee or official of a local
agency, from engaging in separate conversations or communications outside of a meeting
authorized by this chapter with members of a legislative body in order to answer questions
or provide information regarding a matter that is within the subject matter jurisdiction of
the local agency, if that person does not communicate to members of the legislative body
the comments or position of any other member or members of the legislative body.
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Brown Act

(2) No action or discussion shall be undertaken on any item not appearing on the posted
agenda, except that members of a legislative body or its staff may briefly respond to
statements made or questions posed by persons exercising their public testimony rights
under Section 54954.3. In addition, on their own initiative or in response to questions posed
by the public, a member of a legislative body or its staff may ask a question for clarification,
make a brief announcement, or make a brief report on his or her own activities.

(c) The legislative body of a local agency shall not prohibit public criticism of the policies,
procedures, programs, or services of the agency, or of the acts or omissions of the legislative
body. Nothing in this subdivision shall confer any privilege or protection for expression
beyond that otherwise provided by law.
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(a) Prior to holding any closed session, the legislative body of the local agency shall disclose,
in an open meeting, the item or items to be discussed in the closed session. The disclosure
may take the form of a reference to the item or items as they are listed by number or letter
on the agenda. In the closed session, the legislative body may consider only those matters
covered in its statement. Nothing in this section shall require or authorize a disclosure of
information prohibited by state or federal law.

(b) After any closed session, the legislative body shall reconvene into open session prior to
adjournment and shall make any disclosures required by Section 54957.1 of action taken in
the closed session.
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Brown Act

Hypothetical — Roles as a Manager
Sunnyside Park District’s Board has become
dissatisfied with the leadership of its executive
director, Debbie Downer. Several Board members
feel Downer is providing information selectively to
them regarding a capital project. Several Board
members also suspect employee morale is low
because Downer purposefully manipulates the
employees to create false conflicts. The Board has
learned Downer requires all the employees report
to her and not to speak directly with the Board S~ MR
members.
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Questions?
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‘ For further information,
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\\ please contact Debbie Yokota at
or 800.537.7790
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