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Spring safety/claims education day
and legal update

SDRMA will be holding our annual Membership 
meeting and Spring Safety/Claims Education 
Day in Sacramento on Tuesday, March 18, 2014. 
Following the Membership meeting, we will be 
conducting several workshop sessions throughout 
the remainder of the day.

This year we will also have a special keynote speaker, 
Michael Bazzell, who is currently assigned to the FBI’s 
Cyber Crimes Task Force. He has been involved in 
numerous high-tech criminal investigations including 
online child solicitation, child abduction, kidnapping, 
cold-case homicide, terrorist threats, and high level 
computer intrusions. His previous books, “Open 
Source Intelligence Techniques” and “Hiding from 
the Internet”, have been top sellers in both the United 
States and Europe. They are used by several government 
agencies as training manuals for intelligence gathering 
and securing personal information. See a full interview 
with Bazzell on page 12.

In addition to six individual training sessions on 
liability, workers’ compensation and risk management 

issues, SDRMA will be offering a new 
General Safety Specialist Certificate 
Program. The Certificate Program is an 
all-day specialized training programing 
being presented by Bob Lapidus, CSP 
and Mary Beth O’Connell, CSP of 
Lapidus Safety Consulting. Participants 
will receive a Safety Certificate for their 
respective agency and will also receive 
Credit Incentive Points.

There is no cost to attend and a full 
breakfast and lunch will be provided. 
Additional information on how 
to register for the Safety/Claims 
Education Day has been mailed out 

to all SDRMA and CSDA members and interested 
attendees can check the SDRMA website (www.sdrma.
org) for further information and to register.

Legal update
Torts – Public Entities – Immunity for Natural 
Meddock v. County of Yolo

California Third District Court of appeal
(october 4, 2013)
There are certain sections of the Government Code that 
provide immunities to public entities as a matter of public 
policy. This case considered the extent of immunity for 
natural conditions under Government Code § 831.2. 
On March 21, 2009, plaintiff Dwight Meddock was on a 
paved parking lot in a park along the Sacramento River. 
He was there to go boating. Trees lined the river. Many 
of those trees leaned away from the river and over the 
parking lot, and some of the trees were diseased. 

While in the parking lot, one of the diseased trees fell 
on him. Meddock sued the County of Yolo for personal 
injuries. In its Answer to the Complaint, the County 
pled Section 831.2 as an affirmative defense. The 
provision states, in full: “[n]either a public entity nor a 
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public employee is liable for an injury 
caused by a natural condition of any 
unimproved public property, including 
but not limited to any natural condition 
of any lake, stream, bay river or beach.” 

The County moved for summary 
judgment based on Section 831.2, and 
the trial court granted it. Meddock 
appealed. The Court’s ruling turned upon 
the meaning of Section 831.2. Meddock 
argued that for the immunity to apply, 
the injury must also occur on unimproved 
property. Because his injury occurred on 
improved property (the paved parking lot) 
Meddock argued that Section 831.2 was 
inapplicable. 

The Third District Court of Appeal 
firmly rejected this argument. “Because 
Meddock’s injuries were caused by 
decaying trees located on unimproved 
property, the County is immune from 
liability.” In reaching this conclusion, the 
appellate court meticulously reviewed (1) 
the rules for statutory construction; (2) 
the history of Section 831.2 immunity; 
(3) appellate and Supreme Court 
precedent; and (4) the public policy 
for public land-related immunities. All 
supported the Court’s ruling.

Comment
When a provision contains 
straightforward language -- such as “an 
injury caused by a natural condition” 
-- a party cannot read his/her own 
meaning into it. The opinion also 
affirms the scope of Section 831.2 
immunity. As long as the injury is 
caused by a natural condition of 
unimproved property, regardless of 
where the injury occurs, immunit 
will apply. 

aaron Macdonald v. state of California, et al.
Court of appeal, third district  
august 27, 2013)
In this case, the Third District of the Court 
of Appeal acknowledged and clarified the 
question that troubled many employers until 
now. Namely, an employee must exhaust the 
administrative process created by Labor Code 
§ 98.7 before filing a whistleblower retaliation 
lawsuit brought under Labor Code §1102.5.

Plaintiff Aaron MacDonald (“MacDonald”) was 
hired by the State of California (“State”) to work 
for the California State Assembly (“Assembly”) 
at an office in San Joaquin County. A few 
months after starting his new job, MacDonald 
complained to several of his supervisors that 
one of them was illegally smoking in the office, 
violating two state laws. One of the supervisors 
assured MacDonald that the problem was 
serious and would be dealt with, but two 
weeks later, MacDonald was fired. MacDonald 
filed suit against the Assembly and the State 
for retaliation, discrimination and wrongful 
termination. 

MacDonald claimed: (1) retaliatory discharge 
in violation of Labor Code § 1102.5; 
and (2) retaliatory and discriminatory 
discharge in violation of Labor Code § 
6310. The defendants demurred, arguing 
that MacDonald was required to exhaust 
his administrative remedy with the Labor 
Commissioner under Labor Code § 98.7 
before he could sue. The trial court agreed and 
sustained the demurrer, dismissing the case 
with prejudice. MacDonald appealed. 

The Third District Court of Appeal 
affirmed the trial court’s decision, stating 
that MacDonald was required to exhaust 
administrative remedies by taking his 
complaint to the Labor Commissioner 
before suing in court. Specifically, Labor 

Code § 1102.5 provides employees 
with protection from retaliation for 
“disclosing information to a government 
or law enforcement agency, where the 
employee has reasonable cause to believe 
that the information discloses a violation 
of state or federal statute, or a violation 
or noncompliance with a state or federal 
rule or regulation. Government Code 
§ 7597 provides public employees with 
similar protection. In 2003, § 1102.5 
was amended to provide protection for 
employees who refuse to participate in 
illegal activities. Labor Code § 1102.5 (c) 
bars retaliation “for refusing to participate 
in an activity that would result in a 
violation of state or federal statute, or a 
violation or noncompliance with a state or 
federal rule of regulation.” 

Labor Code § 98.7 provides an 
administrative remedy for employees 
seeking protection of Labor Code § 1102.5 
and Government Code § 7597. It states 
that an employee “ . . . may file a complaint 
with the division within six months after 
the occurrence of the violation..” If the 
Labor Commissioner finds that a violation 
has occurred, it shall order appropriate 
remedies. The same remedies are available 
in a lawsuit. If the employer fails to comply 
within ten days, the Labor Commissioner 
may file an action in court, or if the 
commissioner declines to act, the employee 
may bring action in court. 

MacDonald argued that the language 
of Labor Code § 98.7 is permissive, and 
not restrictive. MacDonald relied on the 
court of appeal case Lloyd v. County of 
Los Angeles (2009) 172 Cal.App.4th 320, 
which held that the Labor Code did not 

continued on page 40



40

managing risk [continued from page 33]

Every drop
    along the way...

utilityservice.com

 Utility Service Co., Inc. has proudly served the 
potable and industrial water industries for over 50 
years.  Today’s Utility Service Group provides 
comprehensive condition assessments, rehabilitation 
services and sustainable asset management solutions 
throughout the whole water cycle.
 Call us to discover how our sustainable and 
unique solutions can assist you in improving the 
management of your water system.

Northern California Counties 
Kevin Barnes | 916-342-2886 

kbarnes@utilityservice.com

Central California Counties 
Keith Myers | 916-869-4464

kmyers@utilityservice.com

Southern California Counties 
Jack Powell | 337-849-4091 

jpowell@utilityservice.com

require exhaustion of administrative remedies prior to 
suing in court. Lloyd’s ruling emphasized the language of 
the Labor Code provision, which states that a party “may 
file a complaint” with the Labor Commissioner, rather 
than using a restrictive words such as “must” or “shall.” 
The court of appeal criticized Lloyd, stating that the 
case incorrectly interpreted the law. The appellate court 
noted that the longstanding rule in California is that if an 
administrative remedy is provided in a statute, that remedy 
must be pursued before suing in court, even if the statute 
uses non-mandatory language such as the word “may.” 

After criticizing the reasoning in Lloyd, the appellate 
court held that another case, Campbell v. Regents of 
University of California (2005) 35 Cal.4th 311, more 
accurately interpreted the law regarding exhaustion of 
administrative remedies in the Labor Code. Campbell 
involved a lawsuit by an employee of the Regents of the 
University of California and stated that the employee 
was required to exhaust the university’s internal 
administrative remedies before suing in court. 

The court of appeal rejected MacDonald’s contention 
that Campbell only applied to internal department 
administrative remedies, not remedies contained in 
the Labor Code. The Appellate Court emphasized that 
Campbell regarded the university’s internal rule as if it were 
a statute, and held that the Labor Code requires exhaustion 
of administrative remedies before filing a lawsuit.

Comment
With this split in authority, it is probable that the 
Supreme Court will address the issue of permissive or 
mandatory exhaustion of remedies. In the meantime, 
MacDonald is beneficial to employers in that the Labor 
Commissioners can resolve many claims speedily, without 
the involvement of the courts. This also translates into 
fewer costs for the employer. Unlike litigation, the 
administrative process can be completed in months rather 
than years, which is particularly important in matters 
where liability exists. 
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