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presumptive injuries

SDRMA currently provides Workers’ Compensation 
coverage for 390 Members, representing over 10,000 
employees throughout California. Under California 
Labor Code, an employer is liable for the payment 
of medical treatment and disability benefits for 
employee injuries that “arise out of or in the course 
of employment,” sometimes referred to as AOE/COE 
(Arising Out of Employment/Course of Employment). 
For some claims an employer may dispute the cause 
of the injury to determine if the injury was AOE/COE. 
For designated safety personnel (police, fire fighters, 
and deputy sheriffs) some specific type of injuries are 
“presumed” to have arisen out of or in the course of 
employment. These type of work related injuries are 
known as Presumptive Injuries.

What are presumptive injuries?
Presumptive injuries are injuries enumerated in 
California State Labor Codes §3212 through §3213 
that are presumed by statue to be industrially related 
(caused by work). Presumptive injuries can be 
“controverted,” or disputed by medical evidence, 
but this approach shifts the burden of proof to the 
employer. Most presumptive injuries have eligibility 
requirements, which can lessen their application.
 
All presumptive injuries, with the exception of 
methicillin-resistant staphylococcus aureus (MRSA) 
and cancer, have an extension, or statute of limitations, 
for filing the claim that runs for a period of three 
calendar months for each full year of requisite service, 
not to exceed 60 months following termination of 
employment. The extension for methicillin-resistant 
staphylococcus aureus runs for up to 90 days from 
the last date of employment. On January 1, 2011, 
The William Dallas Jones Cancer Presumption Act of 
2010 went into effect, extending the cancer statute of 

limitation to three calendar months for each full year of 
requisite service, not to exceed 120 months.

Presumption Injuries Include:
• Hernia, heart trouble and pneumonia
• Cancer, if the member demonstrates that he/she is 

exposed to a known carcinogen, for peace officers 
and firefighters 

• Tuberculosis
• Blood-borne infectious disease, including HIV, 

hepatitis, and MRSA
• Exposure to biochemical substances. Biochemical 

is defined as “any biological or chemical agent that 
may be used as a weapon of mass destruction.”

• Meningitis for peace officers, probation officers, 
district attorney investigators and firefighters.

• Skin cancer
• Lyme disease
• Lower back impairment from wearing a “duty belt.”
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Who Can Claim a Presumptive Injury?
In general, regular active police officers, firefighters, 
sheriffs, District Attorney Investigators, California 
Highway Patrol Officers, and others specified by 
statutes are considered a safety officer for purposes of 
being eligible for a presumptive injury. State and local 
lifeguards who have been employed for more than three 
calendar months in a calendar year are eligible for the 
skin cancer presumption. 

Burden of Proof
By statute, presumptive 
injuries are presumed to 
be industrially-related; 
therefore, the injured 
worker’s burden of proof 
is typically to prove the 
diagnosis and a timely 
manifestation of the 

disease or injury. This shifts the burden of proof to 
the employer, which means the employer must obtain 
substantial medical evidence that the injury or diagnosis 
was caused by something outside of employment 
or prove that the injured worker did not meet the 
presumptive eligibility requirements.

Investigation
SDRMA has a duty to investigate these – and all – 
claims thoroughly to ensure that we are providing 
appropriate medical and benefits payments. The 
investigation will include, but is not limited to:
• Obtaining a call log to show a record of exposure to 

known carcinogens;
• Taking statements and or depositions in order to 

determine when the injury manifested itself and in 
order to obtain an accurate medical history so we 
can subpoena any relevant and necessary records;

• Reviewing Material Safety Data Sheets (MSDSs); 
and

• Scheduling a medical evaluation by a qualified 
medical examiner.

If other avenues of investigation become apparent, we will pursue 
those until we are satisfied that we understand all the circumstances 
of the claim. That said, we also understand that we must balance the 
responsibility of a good faith investigation with the constraints of 
public entity budgets and strive to accelerate AOE/COE determination 
at every opportunity.
 
Disputing Presumptions with Medical Evidence
Because medical evidence can play a crucial role in disputing a 
claim, our adjusters take the time to learn about the disease. They 
will also obtain prior medical records, and any medical and scientific 
studies related to the disease. This includes writing to the physician 
and questioning whether the disease is industrially-related based on 
the information gathered. Although it is difficult to overcome the 
presumption, scientific studies and medical information can help 
to rebut the presumption. In particular, in the case of cancer, it is 
helpful if the adjuster can show that the site of where the cancer 
manifested itself was not a place the injured worker encountered in 
the course of work or that the type of cancer could not have been 
caused by the types of carcinogens the injured worker was exposed to 
while at work.
 
Apportionment
Apportionment is the splitting up of permanent disability between 
industrial causation and non-industrial causation to ensure the 
employer is only liable for disability sustained while the employee 
was employed by them. Apportionment can be addressed in two 
ways: based on the medical opinion of a physician or based on a 
prior award of permanent disability. In 2006, the State Legislature 
amended Labor Code §4663 to explicitly exclude the application 
of apportionment to a preexisting disability or condition for 
presumptive injuries. While apportionment may not apply under 
Labor Code §4663, we can attempt to utilize Labor Code §4664 
to factor in and receive credit for any prior awards for injury to 
the same body part. Although this will not limit the employer’s 
obligation to provide lifetime medical treatment, it will mitigate the 
amount paid for permanent disability.

Please contact SDRMA Chief Risk Officer Dennis Timoney at 
dtimoney@sdrma.org or 800-537-7790 if you have any questions
regarding this article.



Comprehensive risk management resources tailored to meet 
the complex needs of California public agencies.
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