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anaging Risk

A proud California Special Districts Alliance partner.

Changes in store for 2013 

On behalf of the Board of Directors of 
SDRMA we wish all of our members and their 
respective staffs a very happy and safe 2013.

Governor Edmund G. Brown, Jr. signed into law Senate 
Bill 1038 (Committee on Budget & Fiscal Review) 
on June 27, 2012. Effective January 1, 2013, among 
other changes, the bill amended the Fair Employment 
and Housing Act (FEHA) to: (1) eliminate the Fair 
Employment and Housing Commission and replace 
it with a Fair Employment and Housing Council 
within the Department; (2) transfer the Commission’s 
regulatory function to the Department’s Council; and 
(3) end administrative adjudication of FEHA claims.

There are new definitions under the FEHA guidelines 
that all California employers should become aware 
of. The new ‘definitions’ have gone into effect as of 
January 1, 2013 and California employers - especially 
public entities - should take the steps to update 
employee handbooks/personnel manuals to add the new 
definitions to existing personnel policies to remain in 
compliance with state law.

The new ‘definitions’ are:
(d) “Disability” shall be broadly construed to mean and 
include any of the following definitions:

(1) “Mental Disability,” as defined at Government Code 
section 12926, includes, but is not limited to, having 
any mental or psychological disorder or condition that 
limits a major life activity. “Mental Disability” includes, 
but is not limited to, emotional or mental illness, 
intellectual or cognitive disability (formerly referred to 
as “mental retardation”), organic brain syndrome, or 
specific learning disabilities, autism spectrum disorders, 
schizophrenia, and chronic or episodic conditions such 
as clinical depression, bipolar disorder, posttraumatic 
stress disorder, and obsessive compulsive disorder.

(2) “Physical Disability,” as defined at Government 
Code section 12926, includes, but is not limited to, 
having any anatomical loss, cosmetic disfigurement, 
physiological disease, disorder or condition that does 
both of the following:

(A) Affects one or more of the following body 
systems: neurological; immunological; 
musculoskeletal; special sense organs; respiratory, 
including speech organs; cardiovascular; 
reproductive; digestive; genitourinary; hemic and 
lymphatic; circulatory; skin; and endocrine; and

(B) limits a major life activity.
(C) “Disability” includes, but is not limited to, 

deafness, blindness, partially or completely 
missing limbs, mobility impairments requiring 
the use of a wheelchair, cerebral palsy, and 
chronic or episodic conditions such as HIV/
AIDS, hepatitis, epilepsy, seizure disorder, 
diabetes, multiple sclerosis and heart disease.

(4) A “Record or History of Disability” includes 
previously having, or being misclassified as having, 
a record or history of a mental or physical disability 
or special education health impairment of which the 
employer or other covered entity is aware.

(5) A “Perceived Disability” means being “Regarded 
as,” “Perceived as” or “Treated as” Having a Disability. 
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Perceived disability includes:
(A) Being regarded or treated by the employer or other entity 

covered by this subchapter as having, or having had, any 
mental or physical condition or adverse genetic information 
that makes achievement of a major life activity difficult; or

(B) Being subjected to an action prohibited by this subchapter, 
including nonselection, demotion, termination, involuntary 
transfer or reassignment, or denial of any other term, 
condition, or privilege of employment, based on an actual or 
perceived physical or mental disease, disorder, or condition, 
or cosmetic disfigurement, anatomical loss, adverse genetic 
information or special education disability, or its symptom, 
such as taking medication, whether or not the perceived 
condition limits, or is perceived to limit, a major life activity

(6) A “Perceived Potential Disability” includes being regarded, 
perceived, or treated by the employer or other covered entity as 
having, or having had, a physical or mental disease, disorder, 
condition or cosmetic disfigurement, anatomical loss, adverse 
genetic information or special education disability that has no 
present disabling effect, but may become a mental or physical 
disability or special education disability.

(9) “Disability” does not include:
(A) excluded conditions listed in the Government Code section 

12926 definitions of mental and physical disability. 
These conditions are compulsive gambling, kleptomania, 
pyromania, or psychoactive substance use disorders 
resulting from the current unlawful use of controlled 
substances or other drugs, and “sexual behavior disorders,” 
as defined at section 7293.6, subdivision (q), of this 
subchapter; or

(B) conditions that are mild, which do not limit a major life 
activity, as determined on a case-by-case basis. These 
excluded conditions have little or no residual effects, such 
as the common cold; seasonal or common influenza; minor 
cuts, sprains, muscle aches, soreness, bruises, or abrasions; 
non-migraine headaches, and minor and non-chronic 
gastrointestinal disorders.

(e) “Essential job functions” means the fundamental job duties 
of the employment position the applicant or employee with a 
disability holds or desires.

(1) A job function may be considered essential for any of 
several reasons, including, but not limited to, the following:

(A) The function may be essential because the reason the 
position exists is to perform that function.

(B) The function may be essential because of the limited 
number of employees available among whom the 
performance of that job function can be distributed.

(C) The function may be highly specialized, so that the 
incumbent in the position is hired for his or her 
expertise or ability to perform the particular function.
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(2) Evidence of whether a particular function is 
essential includes, but not limited to, the following:

(A) The employer’s or other covered entity’s 
judgment as to which functions is essential.

(B) Accurate, current written job descriptions.
(C) The amount of time spent on the job 

performing the function.
(D) The legitimate business consequences of 

not requiring the incumbent to perform 
the function.

(E) Job descriptions or job functions contained 
in a collective bargaining agreement.

(F) The work experience of past incumbents in 
the job.

(G) The current work experience of incumbents 
in similar jobs.

(H) Reference to the importance of the 
performance of the job function in prior 
performance reviews.

Risk management [continued from page 33]

(3) “Essential functions” do not include the marginal 
functions of the position. “Marginal functions” of an 
employment position are those that, if not performed, would 
not eliminate the need for the job or that could be readily 
performed by another employee or that could be performed 
in an alternative way.

(j) “Interactive process,” as set forth more fully at California 
Code of Regulations, title 2, section 7294.0, means timely, 
good faith communication between the employer or other 
covered entity and the applicant or employee or, when 
necessary because of the disability or other circumstances, 
his or her representative to explore whether or not the 
applicant or employee needs reasonable accommodation 
for the applicant’s or employee’s disability to perform the 
essential functions of the job, and, if so, how the person can 
be reasonably accommodated.

(k) “Job-Related,” as used in sections 7294.1, 7294.2 and 
7294.3, means tailored to assess the employee’s ability to 
carry out the essential functions of the job or to determine 
whether the employee poses a danger to the employee or 
others due to disability.

(l) “Major Life Activities” shall be construed broadly and 
include physical, mental, and social activities, especially 
those life activities that affect employability or otherwise 
present a barrier to employment or advancement.

(1) Major life activities include, but are not limited to, 
caring for oneself, performing manual tasks, seeing, hearing, 
eating, sleeping, walking, standing, sitting, reaching, 
lifting, bending, speaking, breathing, learning, reading, 
concentrating, thinking, communicating, interacting with 
others, and working.

(2) Major life activities include the operation of major 
bodily functions, including functions of the immune 
system, special sense organs and skin, normal cell growth, 
digestive, genitourinary, bowel, bladder, neurological, brain, 
respiratory, circulatory, cardiovascular, endocrine, hemic, 
lymphatic, musculoskeletal, and reproductive functions. 
Major bodily functions include the operation of an 
individual organ within a body system.

If you have questions, you can view the DFEC website at www.
dfeh.ca.gov or contact SDRMA Chief Risk Officer Dennis 
Timoney at 800.537.7790 or dtimoney@sdrma.org.
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