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Safety Claims/Education day, driver pull program 
and legal update
On behalf of the Board of Directors, we 
would like to thank all of the attendees 
and presenters at the March 23 SDRMA 
Safety Claims/Education Day, held at the 
Sacramento Hilton. There were a total of 
172 attendees at the conference. CSDA 
Governance Foundation held a separate 
workshop with 22 attendees.

The sessions and presenters were:
•	TargetSolutions Update

Kelly Zielinski
•	EEoC/DFEH Employment Practices 

Steve Werth, Low Ball & Lynch; David 
King, Law Offices of David King; Dennis 
Timoney, ARM-Chief Risk Officer

•	Workers’ Compensation SB 863 Update 
Katy Harp, York RSG; Mark Peterson, 
Kurt Peterson and Emanuel Bagnas of 
the Law Offices of D ’Andre, Peterson, 
Bobus & Rosenberg

•	Property/Liability Claims Reporting 
Barbara Tyler, CCLA-Claims/Loss 
Prevention Manager

•	Using MemberPlus online portal
Greg Hall, ARM-CEO

•	Workers’ Compensation Claims Reporting
Dennis Timoney, ARM-Chief Risk Officer;

•	Property Scheduling & Claims 
Ellen Doughty, Manager of Member 
Services and Barbara Tyler, CCLA-Claims/
Loss Prevention Manager;

•	Safety Awareness 
Bob Lapidus, CSP, Lapidus Safety Consulting.

SDRMA’s next Education Day will take place 
at CSDA’s Annual Conference in Monterey 
on Wednesday, September 18, 2013.

SDRMA Driver Pull 
Program
SDRMA participates in 
the DMV Employer Pull 
Program and provides 
the complimentary 
service to members of our 
Property/Liability Package 
Program. Participating 
SDRMA members submit 
the names of qualified 
employee drivers to 
SDRMA’s Member Services 

department and the employee’s name is added to the Pull Notice 
list. The Department of Motor Vehicles (DMV) has issued 
guideline regarding the submission of employee names for the Pull 
Program. 

A critical criterion is that driving either a District or personal 
vehicle is an essential function of the position. An employer who 
requires an employee to provide Driver License information for 
inclusion in the Pull Notice Program when driving is not an 
essential function of the position, may be in violation of state 
and/or federal disability discrimination laws. The employer 
must evaluate each job description to determine the essential 
job requirements and determine if driving is the objective to be 
accomplished or an incidental means to accomplish the job. 

SDRMA staff reviews the DMV Pull Notices on a daily basis 
and notifies the employer when a restriction, suspension or 
endorsement notification has been placed on the employee’s 
license. It is the goal of SDRMA’s Safety/Loss Prevention 
Department in providing your agency with this information to: 
 
•	 Increase driver safety;
•	Reduce claims;
•	Schedule employees for on-line driver safety training;
•	Meet required Certification Compliance;
•	Reduce your agency’s annual contribution amount to SDRMA.
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Legal update
In the recent decision of 
Dutra v. Mercy Medical 
Center of Mt. Shasta 
(2012) 209 Cal.App.4th 
750, the Court of Appeal 
for the Third District 
issued a decision that is a 
win for employers in that 
the court held California 
Labor Code section 132(a) 

that extends protection to employees injured in the course of 
their employment cannot be the basis for a tortious termination 
in violation of public policy claim. The Dutra court held that 
the Workers’ Compensation Appeals Board (“WCAB”) has sole 
jurisdiction for such claims.
 
The plaintiff, Michelle Dutra, filed an action against her former 
employer for defamation and wrongful termination in violation 
of public policy. She claimed that the trial court had jurisdiction 
to try her cause of action for wrongful termination in violation 
of Labor Code section 132(a), which prohibits an employer from 
retaliating against an employee for sustaining an injury in the 
course and scope of their employment. In pursuing such claim, Ms. 
Dutra sought to rely on the California Supreme Court case of City 
of Moorpark v. Superior Court (1998) 18 Cal.4th 1133, in which 
the California Supreme Court opined that section 132(a)’s vesting 
of jurisdiction in the Workers’ Compensation Appeals Board to 
adjudicate violations of its terms, did not establish an exclusive 
remedy, thereby leaving to an employee the ability to pursue 
common law remedies. The dispute in the Dutra case was whether 
or not such common law remedies included using section 132(a) 
as the basis for a tortious termination in violation of public policy 
claim. Under California law, tortious termination cases must be 
based on public policy set out in statutes, legislation, or other well-
established public policies.
 
The Third District disagreed with the plaintiff employee, 
concluding that a violation of section 132(a) cannot be the basis 
of a tort action for wrongful termination. The Third District 
explained that section 132(a) grants to the WCAB jurisdiction 
to remedy violations and it is vested with full power, authority, 
and jurisdiction to try and determine finally all matters specified 
in that statutory section, subject only to judicial review. The 

Third District rejected plaintiff’s purported reliance on the City 
of Moorpark case because that case did not decide the ultimate 
issue of whether section 132(a) could serve as the basis for 
wrongful termination in violation of public policy. Rather, it 
only determined that section 132(a) was not an exclusive remedy.
The Dutra court referenced language in the City of Moorpark 
case in which the California Supreme Court outlined the 
considerations to be made in determining whether a policy can 
support a common law wrongful termination claim. One of the 
factors referenced by the Moorpark court was any restrictions 
or limitations in scope or remedy contained in the purported 
public policy. In other words, the Dutra court explained that 
the common law cause of action cannot be broader than the 
constitutional provision or statute on which it depends.
 
Using this principle to analyze the scope of section 132(a), the 
Dutra court pointed to limiting language in that statutory section 
as defeating the ability to use it as a public policy violation. 
Section 132(a) establishes a specific procedure and form for 
addressing a violation and limits the remedies that are available 
once a violation is established. The Dutra court opined that 
allowing plaintiff to pursue a tort cause of action based on a 
violation of section 132(a) would impermissibly broaden the 
remedies and procedures that the Legislature had determined 
should be limited as evidenced by the language of the statute.
 
The Dutra case provides an important shield for employers in 
defending themselves from a slew of claims from terminated 
employees who claim retaliation for filing workers’ compensation 
claims. Nonetheless, the Dutra court made clear that common 
law remedies are still available to plaintiffs who file workers’ 
compensation claims and that part of the reason the plaintiff 
in that case did not prevail was that she failed and refused to 
allege alternate causes of action such as those for disability 
discrimination. Therefore, while this case takes one important 
arrow out of plaintiffs’ “quiver,” plaintiffs who are retaliated 
against for filing workers’ compensation claims maintain and will 
most certainly continue to pursue other remedies.

Reprinted from Borton Petrini Labor & Employment Law Newsletter, Spring 2013

For additional information or questions regarding this article please 
contact SDRMA Chief Risk Officer Dennis Timoney, ARM at 
800-537-7790 or email Dennis at dtimoney@sdrma.org
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